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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DUSTIN CRAIG SWAYZE,
)
)
Defendant-Appellant.
)
______________________________)

NOS. 46208-2018 & 46209-2018
ADA COUNTY NOS. CR01-17-39535
& CR01-17-50070
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a global plea agreement, Dustin Craig Swayze pleaded guilty, respectively, to
attempted trafficking in methamphetamine or amphetamine by manufacturing, and unlawful
possession of a firearm in one case, and to grand theft by unlawful control in another case. The
district court imposed concurrent unified sentences of twelve years, with four years fixed. In
each case, Mr. Swayze filed an Idaho Criminal Rule 35 (Rule 35) motion for a reduction of
sentence.

The district court denied the Rule 35 motions.

In this consolidated appeal,

Mr. Swayze asserts the district court abused its discretion when it denied his Rule 35 motions.
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Statement of the Facts & Course of Proceedings
One day in June 2017, staff at a hotel in Boise noticed a burning odor coming from a
room rented by Mr. Swayze. (See Presentence Report (hereinafter, PSI), p.4.)1 Mr. Swayze
denied burning items, and left the room carrying items. (See PSI, p.4.) A short time later,
Shantell Farrell entered the room and removed more items. (PSI, p.4.) Hotel staff then disabled
the lock so no one else was able to access the room. (PSI, p.4.) A few days later, hotel staff
requested a Boise Police Department officer check on the items in the room, as they believed the
items to be drug-related. (See PSI, p.4.) Mr. Swayze also had not paid for the room in two days.
(PSI, p.4.) Inside the room, the officer found a hot plate and pot with white residue on it,
thousands of matchbooks with the striker removed, numerous small plastic baggies, lighter fluid,
nail polish remover, matchbook strikers being altered in a plastic bottle, and an apparent recipe
for methamphetamine. (PSI, p.4.) Narcotics detectives identified the items as used to make
methamphetamine.

(PSI, p.4.)

The officer also found a loaded rifle magazine and two

containers with ammunition inside.

(See PSI, p.87.) During the subsequent investigation,

officers detained Ms. Ferrell, who had a handgun in her possession. (See PSI, p.88.)
Later, in July 2017, Mishel Vandenbusch reported an unknown male had been seen near
her van outside her place of business, and the van’s left rear window had been broken. (See PSI,
p.5.) The suspect took Ms. Vandenbusch’s wallet from her purse and a lockbox containing
investment paperwork. (See PSI, p.5.) After one of Ms. Vandenbusch’s credit cards had been
used in several transactions at a home improvement supplies retailing company, the company
informed a Boise Police Department officer that one “Craig Swayze” was listed as the person
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All citations to “PSI” refer to the 512-page electronic version of the Presentence Report and
its attachments.
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picking up the orders. (See PSI, p.489.) The officer confirmed the person was Mr. Swayze.
(See PSI, p.489.)
In Case No. CR01-17-39535 (hereinafter, the methamphetamine case), the State charged
Mr. Swayze by Information with trafficking in methamphetamine or amphetamine by
manufacturing, felony, I.C. § 37-2732B(a)(3), unlawful possession of a firearm, felony,
I.C. § 18-3316, as well as a persistent violator sentencing enhancement under I.C. § 19-2514.
(See R., pp.41-42, 55-58.) In Case No. CR01-17-50070 (hereinafter, the grand theft case), the
State charged Mr. Swayze by Information with grand theft by unauthorized control, felony,
I.C. §§ 18-2403(3), 18-2407(1)(b), and 18-2409. (R., pp.179-80.)
Pursuant to a global plea agreement, Mr. Swayze agreed to plead guilty in the
methamphetamine case to amended charges of attempted trafficking in methamphetamine or
amphetamine by manufacturing, felony, I.C. § 37-2732B(a)(3), and felony unlawful possession
of a firearm. (See R., pp.66-77; Tr., p.5, L.19 – p.6, L.25.) The State agreed to dismiss the
persistent violator sentencing enhancement. (See R., p.66.) In the grand theft case, Mr. Swayze
agreed to plead guilty to grand theft by unauthorized control. (See R., pp.188-99.) The State
agreed to cap its sentencing recommendation to a unified sentence of twelve years, with four
years fixed. (See R., pp.66, 198; Tr., p.5, Ls.8-7.)2 The district court accepted Mr. Swayze’s
guilty pleas. (See R., pp.66, 188.)
The district court consolidated the methamphetamine and grand theft cases for purposes
of sentencing. (See R., pp.82, 203.) At the sentencing hearing, Mr. Swayze recommended the
district court consider imposing a unified sentence of ten years, with two years fixed, so he could
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As part of the global plea agreement, the State also agreed to dismiss two other pending cases
against Mr. Swayze, Ada County Nos. CR01-17-41384 and CR01-17-44642. (See R., p.198;
Tr., p.6, Ls.8-18.)
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get into a work program as soon as possible to support his family and work on his rehabilitation.
(See Tr., p.15, Ls.12-17.) The State recommended the district court impose concurrent unified
sentences of twelve years, with four years fixed, for the attempted trafficking and grand theft
counts. (See Tr., p.8, Ls.12-14, p.13, Ls.11-13.) As for the unlawful possession of a firearm
count, the State recommended the district court impose a unified sentence of five years, with two
years fixed, to run concurrently with the other sentences. (See Tr., p.13, Ls.13-16.)
In the methamphetamine case, the district court imposed a unified sentence of ten years,
with two years fixed, for attempted trafficking, and a unified sentence of two years fixed for
unlawful possession of a firearm, to run consecutively to the sentence for attempted trafficking.
(R., pp.85-89.) Put otherwise, the district court imposed an aggregate unified sentence of twelve
years, with four years fixed. (See Tr., p.20, L.8 – p.21, L.3.) In the grand theft case, the district
court imposed a unified sentence of twelve years, with four years fixed, to run concurrently with
the sentence in the methamphetamine case. (R., pp.206-09.)
In each case, Mr. Swayze filed, pro se, a timely Motion for Correction or Reduction of
Sentence, ICR 35.3

(R., pp.90-100, 211-21.)

In the methamphetamine case, Mr. Swayze

requested the district court run his sentences concurrently rather than consecutively, so his fixed
time would total two years. (See R., pp.96, 100.) In the grand theft case, Mr. Swayze similarly
requested the district court reduce his fixed time to two years. (See R., pp.217, 221.)
Without conducting a hearing, the district court issued an Order Denying Rule 35 Motion
in each case. (R., pp.121-23, 247-49.) The district court stated it had “read and considered the
additional information and arguments contained in the motions,” and, “[a]fter review of the
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Mr. Swayze also filed a Motion for Credit for Time Served in the methamphetamine case
(R., pp.109-13), which the district court denied (R., pp.124-25). On appeal, Mr. Swayze does
not challenge the denial of the motion for credit for time served.
4

record in the case,” determined “that the sentences originally imposed are appropriate.”
(R., pp.122, 248.)
In each case, Mr. Swayze filed, pro se, a Notice of Appeal timely from the district court’s
Order Denying Rule 35 Motion. (R., pp.127-30, 250-53.) The Idaho Supreme Court ordered the
two appeals consolidated for all purposes. (R., p.2.)

ISSUES
Did the district court abuse its discretion when it denied Mr. Swayze’s Idaho Criminal Rule 35
Motions for a Reduction of Sentence, in view of the new and additional information presented in
support of the motions?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Swayze’s Rule 35 Motions For A
Reduction Of Sentence In View Of The New And Additional Information Presented In Support
Of The Motions
Mr. Swayze asserts that the district court abused its discretion when it denied his Rule 35
motions for a reduction of sentence, in view of the new and additional information presented in
support of the motions. “A motion to alter an otherwise lawful sentence under Rule 35 is
addressed to the sound discretion of the sentencing court, and essentially is a plea for leniency
which may be granted if the sentence originally imposed was unduly severe.” State v. Trent, 125
Idaho 251, 253 (Ct. App. 1994) (citation omitted). “The denial of a motion for modification of a
sentence will not be disturbed absent a showing that the court abused its discretion.” Id. “The
criteria for examining rulings denying the requested leniency are the same as those applied in
determining whether the original sentence was reasonable.”

Id.

“If the sentence was not

excessive when pronounced, the defendant must later show that it is excessive in view of new or
additional information presented with the motion for reduction.” Id.
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Mr. Swayze asserts his sentences are excessive in view of the new and additional
information presented in support of the motions. Specifically, Mr. Swayze presented new and
additional information on his financial situation, to explain the source of his money and the
depths of his monetary and personal ruin. At the sentencing hearing, while the State suggested
Mr. Swayze had been selling methamphetamine to support himself when he had no job or
income during much of 2017 (see Tr., p.9, L.18 – p.10, L.3), Mr. Swayze’s counsel told the
district court, Mr. Swayze “said he had recently cashed in his retirement and that provided him
with some cash to live on” (see Tr., p.14, Ls.8-12).
In support of the Rule 35 motions, Mr. Swayze further explained that in 2017, he quit his
job and relapsed, after catching the mother of his children with another man. (R., pp.92, 213.)
He ultimately cashed in his retirement for $12,000, traded in his truck for a net gain of about
$10,000, and sold his family home for $80,000. (See R., pp.92, 213.) He wrote, “My addiction
put my family on the streets at this point . . . . $100,000 lost in 2017 to meth.” (R., pp.92, 213.)
In Mr. Swayze’s words, “I traded my entire life for meth in 2017, I never MADE $.” (R., pp.92,
213.)
One attachment to the Presentence Report was a supplemental report detailing a letter
Mr. Swayze sent while in jail, where he stated he had not really made any methamphetamine in
the week before he left the hotel. (See PSI, pp.171, 173.) Later, Mr. Swayze wrote in support of
the Rule 35 motions, “I never even successfully produced any crank.

I only lost: I lost

everything, my job, my truck, my house, my retirement, my lady, my kids, my dignity, & my
freedom.” (R., pp.92, 213.)
Mr. Swayze also presented new and additional information on his plans to rehabilitate
himself and provide for his family. At the sentencing hearing, Mr. Swayze recommended a
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sentence with a two-year fixed term so he could try to get into a work program as soon as
possible, to help support his family and work on his rehabilitation. (See Tr., p.15, Ls.12-17.) In
support of the Rule 35 motions, Mr. Swayze stated that, while he had quit methamphetamine
“cold turkey” for seven years before his 2017 relapse, he now realized he needed drug treatment.
(See R., pp.93, 214.) He had never had drug treatment before, but planned to complete the
classes his case manager recommended, with every intention of continuing his treatment for life.
(See R., pp.93, 214.) He wrote, “I see now I cannot ‘Cold Turkey’ my addiction.” (R., pp.93,
214.) Mr. Swayze also stated, “I will continue to attend NA as I see now that my meth addiction
is lifelong—not something I will just get over.” (R., pp.94, 215.)
Moreover, Mr. Swayze wrote in support of the Rule 35 motions that his father “has
already lined up 2 payroll jobs for me should I be given a reduced sentence.” (R., pp.94, 215.)
Mr. Swayze intended to work to start paying off his fines while still in a community work center.
(See R., pp.94, 215.) Mr. Swayze’s stepmother had also agreed to employ Mr. Swayze at her
restaurant if he became eligible for community work release. (See R., pp.94, 215.) Additionally,
a friend of his father had agreed to set aside a job for Mr. Swayze at the friend’s auction
company. (See R., pp.94, 215.)
Mr. Swayze wrote that he had, “100% supported my family until my relapse in
March 2017.” (R., pp.95, 216.) He had been a shop steward. (See R., pp.95, 216.) He also
related: “I am glad I was forced to sober up.

Now my children need me back—at least

financially.” (R., pp.96, 217.) If Mr. Swayze’s fixed term were reduced to the two-year
mandatory minimum, “I can go work at a CWC. I can support my kids. I can get drug treatment
I need.” (See R., pp.96, 217.)
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Mr. Swayze’s sentences are excessive in view of the above new and additional
information presented in support of the Rule 35 motions. Thus, Mr. Swayze asserts that the
district court abused its discretion when it denied his Rule 35 motions.

CONCLUSION
For the above reasons, Mr. Swayze respectfully requests that this Court reduce his
sentence as it deems appropriate.
DATED this 2nd day of January, 2019.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2nd day of January, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

BPM/eas

8

